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Superfund: It’s Time for Repeal After 
a Decade of Failure 


Robert W. McGee* 


I. 
INTRODUCTION 


The Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 (CERCLA), also known as Superfund, 
was passed more than a decade ago.2 After that much time, 
there is more than enough evidence to evaluate whether 
Superfund has been effective in achieving its purpose: cleaning 
the environment. The evidence suggests that Superfund not 
only did not accomplish its task but it also might have made 
things worse in a number of ways. This Essay, in part II, enumer- 
ates the problems associated with Superfund. Part III argues that 
Superfund is beyond repair and should be repealed — the sooner 
the better. It then continues by suggesting what should replace 
Superfund. 


* Robert W. McGee is a professor at the W. Paul Stillman School of Business, 
Seton Hall University in South Orange, New Jersey. He has authored more than 300 
articles and reviews and has written or edited more than 30 books and monographs. 
The author would like to thank Joseph Wu and Vivian Lugo for their research 
assistance. 

1. Pub. L. No. 96-510, 94 Stat. 2767 (1980) (codified at 42 U.S.C. §§ 9601-9657 
(1982)). 

2. CERCLA was amended by the Superfund Amendments and Reauthorization 
Act of 1986 (SARA), Pub. L. No. 99-499, 100 Stat. 1613, to remedy some of the 
law’s deficiencies. However, the amendments might have made things worse rather 
than better. The amendments have been roundly criticized. See Milton R. Coputos, 
Why the Superfund Pork Barrel Deserves a Veto, HERrrAGE FounD. EXECUTIVE 
MEMORANDUM No. 136, Oct. 9, 1986; Milton R. Copulos, Superfund Extension: 
How Much Is Enough? Herrrace Founp. BACKGROUNDER No. 420, Apr. 3, 1985 
[hereinafter Copulos, Superfund Extension]; Milton R. Copulos, The Super 
Problems With Superfund Extension, HERrrAGE Founb. EXECUTIVE MEMORAN- 
DUM No. 64, Sept. 16, 1984. 

3. CERCLA was criticized as being structurally unsound even before it was 
passed. See Louis J. Cordia, “Superfund” Legislation, Herrtace Founp. Issue 
BuLtetin No. 64, Sept. 17, 1980. 
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Il. 
WHAT’S WRONG WITH SUPERFUND? 


There are a number of problems with Superfund: the National 
Priority List’s system to rank hazardous waste sites is flawed, the 
response time to clean up hazardous waste sites is too long, the 
hazardous waste at the waste sites is not treated, but rather, is 
moved from one site to another, and, most importantly, the costs 
of the program are excessive because of the constant repetition 
of feasibility studies and litigation. Originally intended to deal 
with abandoned hazardous waste sites, Superfund’s grasp now 
extends to active factories, municipal landfills and military facili- 
ties.5 Superfund requires that the Environmental Protection 
Agency (EPA) create a National Priority List (NPL),° which lists 
the hazardous waste sites most in need of attention.? The deci- 
sion of what sites are included on the NPL is based on politics 
rather than economics. Superfund, in its original form, required 
the EPA to include at least 400 sites on the NPL — a number 


4. The impetus for the Superfund legislation was Love Canal, an abandoned haz- 
ardous waste site that was formerly owned by Hooker Chemical and sold to the city 
of Niagara Falls, New York, with a deed restriction prohibiting future owners from 
digging up the land. Hooker knew of the potential danger to health that develop- 
ment of the property could cause and warned government officials. However, the 
government officials ignored the warnings and allowed construction to take place 
which triggered leakage of hazardous chemicals. As a result, thousands of residents 
had to abandon their homes. For more on the Love Canal incident, see generally 
ADELINE LEVINE, Love CANAL: Science, Po.ttics AND PEopLE (1982); Richard 
L. Stroup, Chemophobia and Activist Environmental Antidotes: Is the Cure More 
Deadly Than the Disease?, in ECONOMICS AND THE ENVIRONMENT: A RECONCILIA- 
TION 192-213 (Walter Block ed., 1990); Eric Zuesse, Love Canal: The Truth Seeps 
Out, 12 Reason 16 (1981). 

5. See James Bovard, The Real Superfund Scandal, Pow’y ANALysis (Cato Inst., 
Wash., D.C.), Aug. 14, 1987, at 2. Potentially responsible persons are also liable 
under another statute dealing with hazardous waste, the Resource Conservation and 
Recovery Act (RCRA), which was passed in 1976 and later amended. Pub. L. No. 
94-580 (codified at 42 U.S.C. §§ 6901-6992 (1988)). For a discussion of RCRA, see 
Roger W. Anderson, The Resource Conservation and Recovery Act of 1976: Closing 
the Gap, 3 Wis. L. Rev. 635 (1978). 

6. 48 Fed. Reg. 40,658-60 (1983). As of the end of 1990, there were 33,834 sites 
identified as potentially hazardous. See Barnaby Feder, In the Clutches of the 
Superfund Mess, N.Y. Times, June 16, 1991, at C1, C6. There are now about 1300 
sites on the list. See Claudia Maclachlan & Marianne Lavalle, Cities Scurry, NAT'L. 
L.J., Sept. 2, 1991, at 22 [hereinafter Cities Scurry]. For more on the National Prior- 
ity List, see Ragna Henrichs, Superfund NPL: the Listing Process, 63 St. Joun’s L. 
Rev. 717 (Summer 1989). 

7. The statute’s avowed purpose is not a reality. In theory, the NPL lists the most 
hazardous waste sites, but in reality, many of the listed sites are less hazardous than 
other sites that are not on the list. This fact is discussed in more detail infra text 
accompanying notes 12-15. 
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roughly equivalent to the number of Congressional districts.® 
The statute required that at least one hazardous waste site be 
listed for each state, even if there were no dangerous sites in the 
state.2 As a result, some sites on the NPL pose little or no health 
threat,!° creating a false impression that the sites are hazardous. 
In particular instances, then, the NPL falsely allows members of 
Congress to point to the list to show that they are doing some- 
thing to clean up the environment in their state. 


The system used to rank sites on the NPL is arbitrary and has 
little or nothing to do with the extent of the health risk a site 


8. Bruce Yandle points out this curious relationship in Bruce Yandle, Taxation, 
Political Action, and Superfund, 8 Cato J. 751, 761 (1989); accord Bovard, supra 
note 5, at 3. The NPL now includes 1275 sites. U.S. GENERAL ACCOUNTING OF. 
FICE, SUPERFUND: CLEANUPS NEARING COMPLETION INDICATE FuTuRE CHAL- 
LENGES, GAO/RCED-93-188 (Sept. 1, 1993). The list is expected to have 2000 sites 
by the year 2000. U.S. GENERAL ACCOUNTING OFFICE, SUPERFUND: CURRENT 
PROGRESS AND IssuES NEEDING FURTHER ATTENTION, GAO/T-RCED-92-56, at 2 
(June 11, 1992). 

9. This requirement had the effect of generating excess demand for congressional 
services. Yandle, supra note 8, at 761. 

10. Perhaps it is worth pointing out that the health threat from hazardous waste 
sites is minimal. The EPA estimates that even without improvements in the disposal 
of hazardous wastes, the aggregate risk from all operating landfills in the United 
States is one cancer death every 23 years. See Lynn Scarlett, A Consumer's Guide to 
Environmental Myths and Realities, Po’y Rep. No. 99 (Nat'l Center for Pol'y Anal- 
ysis, Dallas, Tex.), Sept. 1991, at 24 (statistic reported by the Office of Information 
and Regulatory Affairs, Office of Management and Budget). 

11. Thus, Superfund fits the public choice theory of rent-seeking. See Yandle, 
supra note 8. Yandle examines environmental taxes from a public choice perspec- 
tive. He reviews an old controversy — why most user fee systems are unstable — 
inspired by Pigou’s 1920 admonition regarding social cost and user charges, a contro- 
versy that was joined by Turvey, Buchanan and Stubblebine, and Coase. See Ar- 
THUR C. Prcou, THE Economics oF WELFARE (1920); James Buchanan & William 
Stubblebine, Externality, 29 Economica 371 (1962); R.H. Coase, The Problem of 
Social Cost, 3 J.L. & Econ. 1 (1960); Ralph Turvey, On Divergences Between Social 
Cost and Private Cost, 30 Economica 309 (1963). 

User fees are politically unattractive and seldom used. They are unattractive be- 
cause (1) environmentalists regard selling pollution rights as immoral, (2) industrial- 
ists are cost minimizers and have nothing to gain by paying more taxes, although 
they can gain from standards that serve to restrict entry and raise costs to competi- 
tors, and (3) political agents gain by making regulations that benefit environmental- 
ists and industrialists. See Yandle, supra note 8, at 757-59. For more on this point, 
see PAUL DOWNING, ENVIRONMENTAL ECONOMICS AND Po.icy 211-12 (1984); 
James Buchanan & Gordon Tullock, Polluters’ Profit and Political Response: Direct 
Controls Versus Taxes, 65 Am. Econ. Rev. 139 (1975). 

Rent-seeking may be defined as seeking special privileges or protection from gov- 
ernment or getting others to pay for one’s benefits. For a general discussion of rent- 
seeking, see THE Potiticat Economy oF Rent-SEEKING (Charles Rowley et al. 
eds., 1988). 
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poses.!? Ranking is determined by scores which, in turn, are 
based almost entirely on the amount of information available 
about a particular site and on how many people live near the site, 
rather than the degree of danger a site poses.13 In addition, the 
score is based on the most dangerous substance at the site rather 
than a composite of all substances, which would be a more ap- 
propriate measure.!* Therefore, a site that has thousands of bar- 
rels of industrial waste could qualify for a place on the list if it 
has just one or two barrels containing PCBs. One site, a low- 
income neighborhood in Boston, made the list because the dirt 
around the houses had a high lead content, which came from 
lead-based paint that had chipped off the houses over the years.15 

In addition to the NPL’s flawed ranking system, Superfund’s 
response time is inadequate. In its first seven years, less than 
twenty hazardous waste sites were cleaned up,!© and many of 
those are still leaking.17 As of mid-1991, less than seventy sites 
had been cleaned up.18 Even after the EPA declares that a site 


12. Bovard, supra note 5, at 3; Yandle, supra note 8, at 761-62. 

13. Reauthorization of Superfund: Hearings Before the House Comm. on Energy 
and Commerce, Subcomm. on Oversight and Investigation, 99th Cong., 1st Sess. 338 
(1985) (testimony of John Paul, American Mining Congress). 

14. OFFICE oF TECHNOLOGY ASSESSMENT, SUPERFUND STRATEGY 105 (1985). 

15. Matthew L. Wald, Lead Tainted Soil to Be Removed in Boston, N.Y. Times, 
June 23, 1987, at A14. 

16. Bovard, supra note 5, at 1. 

17. Id. 

18. Feder, supra note 6, at 1, 6. One commentator puts the number of sites 
cleaned up at 64. See Michael Weisskopf, Administrative Costs Drain ‘Superfund’; 
Few Toxic Waste Sites Actually Cleaned Up, Wasu. Post, June 19, 1991, at A1. In 
testimony before the Subcommittee on Investigations and Oversight, Committee on 
Public Works and Transportation, Peter F. Guerrero, Associate Director, Environ- 
mental Protection Issues, Resources, Community, and Economic Development Di- 
vision, stated: 

One of the most frequently criticized aspects of Superfund is the slow pace of its 
cleanups. Sites that have entered the Superfund pipeline have become clogged in 
a lengthy study and evaluation process, and few have emerged from the end of the 
pipeline. ... 

After 11 years, cleanups have been finished at only 63 sites, or 5 percent, of the 
current 1,245 Superfund sites. Cleanup work is underway at an additional 353 
sites. The remaining 829 sites have progressed no further than the remedial study 
or design phase of the process, which means they are still years away from being 
cleaned up..... 

A major cause of slow cleanup progress is the extended time EPA takes to 
choose and design a cleanup remedy. This pre-construction phase has gotten 
longer over time. Site studies once expected to take 2 years are now lasting 4 years 
or more. Remedial designs that were done in 18 months are now taking nearly 3 
years. Add to these time frames at least another 3 years to complete the cleanup 
action, and the average cleanup now requires more than 10 years. 
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contains hazardous waste, it often takes two to three years to 
start the cleanup because of the lengthy process of site studies 
and development of remediation plans.19 In some cases, the de- 
lay between listing and cleaning a site is as long as seven years.?0 
Because of the bureaucracy involved in cleaning up an NPL 
site?! the EPA prefers to clean up sites that are not on the 
NPL,” even though they may be less hazardous than sites that 
are on the list. As a result, more than half of the sites where 
cleanup has begun are not on the NPL. Thus, the EPA squan- 
ders precious resources when it does not clean up the most haz- 
ardous waste sites first.24 


In addition to cleaning up sites that are less hazardous, the 
hazardous wastes that are removed are not being made nonhaz- 


See U.S. GENERAL ACCOUNTING OFFICE, SUPERFUND: Issues THAT NEED To BE 
ADDRESSED BEFORE THE PROGRAM’S NExT REAUTHORIZATION, GAO/T-RCED- 
92-15, at 3, 4 (Oct. 29, 1991) [hereinafter SurpERFUND: Issues]. By 1992, one year 
later, only an additional 17 sites, or 6 percent of the total 1275 Superfund sites then 
existing, had been cleaned up. U.S. GENERAL ACCOUNTING OFFICE, SUPERFUND: 
CURRENT PROGRESS AND IssuES NEEDING FURTHER ATTENTION, GAO/T-RCED- 
92-56, at 7-8 (June 11, 1992). Cleanup was underway at 357 sites, the remaining 838 
sites had progressed no further than the remedial study or design phase of the pro- 
cess, and the average cleanup time was still expected to take ten years. Id. 

19. U.S. GENERAL ACCOUNTING OFFICE, CLEARER EPA SUPERFUND PROGRAM 
Potictes SHOULD IMPROVE CLEANUP EFForTS 65 (1985). 

20. Feder, supra note 6, at 1. One EPA official has estimated that a cleanup could 
take as long as ten years from start to finish. See U.S. GENERAL ACCOUNTING OF- 
FICE, SUPERFUND: IssuEs, supra note 18, at 3, 4. 

21. One problem is the shortage of qualified lab analysts and hydrologists, and an 
excessive number of lawyers who are involved in Superfund litigation. See Robert 
E. Taylor, Toxic Waste Cleanup Is Expensive and Slow and Tough to Achieve, WALL 
St. J., May 16, 1985, at 20. 

22. Bovard, supra note 5, at 13. 

23. Sometimes, a state prefers not to report all its hazardous wastes to the EPA 
because placing a site on the list will delay the cleanup. See Bovard, supra note 5, at 
13. 

24. Estimating the average cost of a cleanup, or even the projected cost of a par- 
ticular cleanup, is extremely difficult. Over the course of time, the cost figure can 
expand dramatically, because cleanup costs are open-ended — there does not seem 
to be a limit. The EPA once estimated that the average cost of a cleanup is almost 
$30 million. Some estimates for cleaning up the entire country are in the neighbor- 
hood of $750 billion. See Feder, supra note 6, at 6. 

One estimate places the cost of cleaning up various categories of polluted sites as 
follows: 4000 Superfund abandoned sites, $80-120 billion; 5000 to 10,000 federally 
owned sites, $75-250 billion; 2000 to 5000 corrective actions on active private sites, 
$12-100 billion; 350,000 to 400,000 leaking underground storage tanks, $32 billion; 
6000 to 12,000 state law mandated cleanups, $3 billion to more than $120 billion; 24 
inactive uranium tailings, $1.3 billion; 22,300 abandoned mines, $55 billion. It 
should be pointed out that other antipollution regulations presently cost $115 billion 
a year, according to the EPA. See Peter Passell, Experts Question Staggering Costs 
of Toxic Cleanups, N.Y. Times, Sept. 1, 1991, at Al, A28. 
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ardous, but are merely being transported from one place to an- 
other. For example, the EPA hauls waste from New England to 
Alabama,”‘ and it has shipped waste from Michigan to Idaho.?’ 
Many of the sites to which these wastes are shipped also leak or 
pose a threat of leaking.2® Therefore, it is not unreasonable to 
expect that some of these disposal sites also will have to be 
cleaned up in the future.?9 


Much of the Superfund budget is being consumed by repetitive 
feasibility studies, administrative costs, and litigation rather than 
actual cleanup expenditures.3° On occasion, feasibility studies 
have been repeated three or four times before a cleanup starts.31 
Almost a third of the money EPA spends on “cleanup” goes to- 
ward the payment of the contractors’ administrative expenses 
rather than cleanups themselves.>2 In recent years, the amount 
of contractors’ overhead costs that are passed on to the EPA has 
skyrocketed. In some cases, it costs twice as much to administer 
a cleanup project than to actually clean up the site.33 Addition- 


25. Taylor, supra note 21, at 1. One frequently heard myth is that we are running 
out of space for landfills. This is simply not the case. “All the garbage Americans 
will produce in the next thousand years would fit in an area 44 miles square and 
about 120 feet deep. This amounts to less than one-half of 1 percent of the surface 
area of the continental United States.” Fact or Fiction?, Executive ALEert (Na- 
tional Center for Policy Analysis, Dallas, Tex.), Sept/Oct. 1991, at 6; accord Scarlett, 
supra note 10. 

26. Taylor, supra note 21, at 1. 

27. Id. at 20. In one case the EPA had transported 16,000 cubic feet of dirt from 
Massachusetts to dump sites in Ohio and New York at a cost of $4.5 million, when it 
determined that the end of the cleanup was nowhere in sight. In effect, the EPA was 
making a hole in Massachusetts and a hill in New York. 

28. Bovard, supra note 5, at 1. 

29. One government report points out that material involved in Superfund clean- 
ups is transferred to locations most of which also pose serious health threats. Id. 
(citing Reauthorization of Superfund: Hearings Before the House Committee on En- 
ergy and Commerce, Subcommittee on Oversight and Investigation, 99th Cong., 1st 
Sess. 8 (1985)). 

30. See Bovard, supra note 5, at 12 (about 75% of Superfund’s budget is spent on 
repetitive studies and litigation rather than cleanups). Another commentator states 
that the cost of enforcement actions — excluding the cost of conducting studies — is 
between 24% and 44% of cleanup costs. See Roger J. Marzulla, Superfund ’9] — 
Congress’ Chance to Clean Up Its Act, Risk Monr., Apr. 1990, at 32, 36. 

31. Bovard, supra note 5, at 13. 

32. Weisskopf, supra note 18, at A1. 

33. Id. See U.S. GENERAL ACCOUNTING OFFICE, SUPERFUND: EPA Has Not 
CORRECTED LonG-STANDING CONTRACT MANAGEMENT PROBLEMS, GAO/RCED- 
92-45 (Oct. 1991). The General Accounting Office has singled out 16 areas of fed- 
eral government activity as being vulnerable to fraud, waste and abuse. Superfund 
made the list. Even after several GAO audits, the problems have not been 
corrected. 
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ally, the EPA continues to hire contractors that have done 
shoddy work in the past, even paying them bonuses in some 
cases.*4 


The cost of many cleanups is excessive.*5 In one case, for ex- 
ample, the EPA decided to dismantle a house in Pennsylvania 
that contained above-average levels of radon (which probably 
did not pose a health threat). It budgeted $3.5 million to buy the 
home, dismantle it, and ship 300 cubic yards of contaminated 
waste to the state of Washington. But for a mere $114,000, the 
radon health risk could have been removed by resorting to other 
methods.%® 


The EPA sometimes resorts to overkill to solve minor hazard- 
ous waste problems at great expense. Perhaps its greatest fiasco 
was Times Beach, Missouri. In 1982, the government told the 
2232 residents of Times Beach to evacuate their homes because 
the soil contained traces of dioxin.37 The Centers for Disease 
Control (CDC) had previously concluded that ingesting any sub- 
stance containing at least one part per billion of dioxin posed a 
serious health threat, and the dioxin levels at Times Beach were 
higher than that.3® The EPA declared the town a toxic waste site, 


34. Bovard, supra note 5, at 13. 

35. Passell, supra note 24, at Al, A28. For example, in the cleanup of an aban- 
doned factory in Missouri, it would cost $71,000 to isolate the harmful chemicals 
from humans. Another method involving cleaning up residues and burying the re- 
maining traces under a blanket of clay could also protect the public at a cost of $3.7 
million. However, federal and state laws require work to be done that would cost 
between $13.6 and $41.5 million. The EPA favored spending $13.6 million to re- 
move soil and other materials, burn the most dangerous debris, and bury the rest. 
The $41.5 million solution involved removing 14,000 tons of soil and other materials 
and burning it at another location. Why should someone be forced to spend $13.6 
million to $41.5 million when $71,000 would make the place safe? 

36. Bovard, supra note 5, at 6-7. It should be pointed out that the dirt would be 
just as contaminated in Washington as it was in Pennsylvania. The EPA did not 
clean up the mess, it merely transported the dirt to a new location — at a cost of 
more than $3 million. 

37. Reed Irvine, The Dioxin Un-Scare — Where's the Press?, WaLL St. J., Aug. 6, 
1991, at A16. This letter points out that the health threat posed by dioxin was vastly 
overrated. Apparently, the health threat of PCBs has also been vastly exaggerated. 
See Irving T. Salmeen, As Toxic Scares Die, Regulations Live On, WaLL ST. J., Sept. 
13, 1991, at A11, (reporting on an article written by Philip Abelson in the July 26, 
1991 issue of Scrence discussing new research showing PCBs to be far less danger- 
ous than thought). For further discussion of the Times Beach case, see also Richard 
Stroup, Chemophobia and Activist Environmental Antidotes: Is the Cure More 
Deadly Than the Disease?, in ECONOMICS AND THE ENVIRONMENT: A RECONCILIA- 
TION, 193-213 (Walter Block ed., 1990). 


38. Irvine, supra note 37, at A16. 
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bought up all the property for $33 million, and prepared to clean 
it up.39 

In 1990, after years of costly litigation, Syntex, the company 
allegedly responsible for the dioxin contamination signed a con- 
sent decree promising to pay for the cleanup, estimated to cost as 
much as $200 million.4° Then a bombshell struck. Shortly after 
demolition of the town’s buildings had begun, the CDC official 
who had previously recommended the evacuation announced 
that the CDC’s study was based on faulty research methodology 
and that the low incidence of dioxin did not pose a significant 
health threat — certainly not enough to tear down a town or 
evacuate its inhabitants.*! 


Astonishingly, this announcement did not put an immediate 
halt to the demolition of Times Beach. Rather, the CDC official 
concluded that the cleanup must proceed anyway, “because 
we’ve got the public so riled up.”4? In other words, the company 
that was responsible for this “nonhazard” had to continue to foot 
the bill for an unnecessary cleanup just because some govern- 
ment officials wanted to avoid a public backlash for needlessly 
evicting more than 2000 people from their homes. 


It is questionable, furthermore, whether the federal govern- 
ment should even have become involved in cleaning up many of 
the toxic waste sites that have been placed on the NPL. The vast 
majority of NPL sites are confined within a single state. A 
General Accounting Office study involving groundwater 
problems in fifteen states did not find a single case involving in- 


39. Id. 

40. Id. 

41. Id. 

42. Id. 

43. As of October, 1991, New Jersey had the most NPL sites (109), followed by 
Pennsylvania (95), California (88) and New York (83). U.S. ENVIRONMENTAL Pro. 
TECTION AGENCY, SUPERFUND: FOCUSING ON THE NATION AT LARGE 11-12 (Sept. 
1991). Douglas W. McNiel et al., Superfund Taxes and Expenditures: Regional Re- 
distributions, 18 REV. REGIONAL STUD. 4-9 (Winter 1988), point out that while pol- 
lution at sites tends to be localized the money that Superfund collects from industry 
for cleanups tends to travel. Most of Superfund’s revenue (measured by collections 
per thousand people) comes from the South Central region of the United States 
(including Texas, Oklahoma and Louisiana), where petroleum and chemical compa- 
nies are concentrated, but most expenditures are in the North Central, New England 
and Mid-Atlantic states, which seems to be inequitable. Id. at 7. For a treatise on 
the ethics of redistribution, see BERTRAND DE JOUVENEL, THE Eruics oF REDISTRI- 
BUTION (1951). 
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terstate groundwater problems.* Also, the states have ample re- 
sources*> to address pollution problems within their territories.*® 
Thus, there is no need for the federal government to become in- 
volved.” There are also some constitutional issues that could be 
addressed, such as compensation for takings,*® applying liability 
retroactively,*? and inspecting sites without a warrant.5° 

One of the biggest problems with Superfund is the litigation 
explosion that has resulted from using a joint and several ap- 
proach to liability.5! The potential liability waste generators face 


44. Bovard, supra, note 5 at 9 (citing U.S. GENERAL ACCOUNTING Orrice, RE- 
PORT TO THE CHAIRMAN, SUBCOMM. ON COMMERCE, TRANSPORTATION AND TOUR- 
ISM, COMM. ON ENERGY AND COMMERCE, HOUSE OF REPRESENTATIVES: FEDERAL 
AND STATE EFFORTS To Protecr GROUND WATER, GAO/RCED-84-80, at iv (Feb. 
21, 1984)). 

45. States tax the same people the federal government taxes, so there is no justifi- 
cation for asserting that the federal government has more resources to handle the 
problem. No government has any resources of its own. Whatever resources it has, it 
has to take from someone. 

46. For a discussion of the role states can play, see Beverly Conerton & Leroy 
Paddock, The Need for a Principled Expansion of the Role of Local Government in 
Environmental Enforcement, 16 Wm. MrrcHeLL L. Rev. 949 (1990); Peter Mitchell 
& Evan Brown, Local Government: A Social Resource for Environmental Control, 8 
Envir. & Pian. LJ. 41 (1991); Stephen M. Reck, The Expanding Environmental 
Consciousness of Local Government: Municipalities That Have Banned Styrofoam 
and the Legal Consequences, 11 U. Bripcerorr L. Rev. 127 (1990); James P. 
Young, Expanding State Initiation and Enforcement Under Superfund, 57 U. Cui. L. 
Rev. 985 (1990); Richard B. Bates, Comment, Thinking Globally and Acting Lo- 
cally: St. Pauls Plastic Packaging Ordinance, 11 Hamute J. Pus. L. & Por'y 151 
(1990). 

47. Perhaps the main reason why the states have not protested the federal in- 
volvement is that the EPA pays for a large percentage of cleanup bills. 

48. Robert Meltz, Federal Regulation of the Environment and the Taking Issue, 37 
Feb. B. News & J. 95 (1990). 

49. George C. Freeman, Jr., Inappropriate and Unconstitutional Retroactive Ap- 
plication of Superfund Liability, 42 Bus. L. 215 (1986). 

50. Richard F. Cauley, Constitutionality of Warrantless Environmental Inspections, 
15 Corum. J. EnvTL. L. 83 (1990). 

51. For discussions of the effect joint and several liability has had in the area of 
hazardous waste, see Feder, supra note 6; Robert J. Fowler, A Comparative Analysis 
of Liability for Environmental Damage, 7 EnvtL. & PLAN. LJ. 271 (1990); James F. 
Manji, Hazardous Wastes: Cleaning Up Your Act, AUTOMATION 34 (May 1990); 
Joan T. Schmit, Historical Development and Use of Joint and Several Liability, 42 
CPCU J. 144 (1989); Lawrence S. Coven, Comment, Liability Under CERCLA: Af- 
ter a Decade of Delegation, the Time is Ripe for Legislative Reform, 17 Onto N.U. L. 
Rev. 165 (1990). 

Joint and several liability, plus the fact that just about anyone can be sued, has led 
to an insurance crisis. Insurance companies cannot confidently or accurately deter- 
mine the degree of risk for a particular firm, because the firm may be found liable 
for another firm’s actions. Yandle, supra note 8, at 761. For more on this point, see 
Martin T. Katzman, CHEMICAL CATASTROPHES: REGULATING ENVIRONMENTAL 
Risk THROUGH PoLLuTION LiasiLrrY INSURANCE (1985). See also ATU Ins. Co. v. 
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can be grossly disproportionate to the harm they might have 
caused. Theoretically, a company that contributes a single barrel 
of hazardous waste to a dump site can be held liable for the en- 
tire cost of the cleanup. Over the past decade, the EPA has used 
joint and several liability as a club, pursuing big companies with 
deep pockets, while often ignoring the waste generators who are 
most responsible for the waste problems. 


For example, in one Missouri case, the EPA chose to sue just 
four of the almost 300 waste generators that used a particular 
waste site, even though it had a list of more than 100 offenders 
from which to choose.52 One of the four defendants, IBM, was 
responsible for less than one percent of the total waste.53 In or- 
der to retrieve part of its expenses for being found liable, IBM 
and the other three defendants had to sue 175 waste generators 
and several government agencies that had used the site,54 a prac- 
tice not uncommon in joint and several liability cases. In the case 
of Helen Kramer Landfill in New Jersey, the federal government 
sued twenty-five companies and the state of New Jersey also sued 
the same companies plus twenty-five others.5> Some of the com- 
panies that were sued in turn sued 239 other waste generators 
that had contributed to the waste problem.56 Furthermore, 
nearly all of them are suing their insurance companies for reim- 
bursement.57 It is not surprising, then, that many insurance com- 
panies refuse to cover Superfund situations, because the 


Superior Court, 799 P.2d 1253 (Cal. 1990); Eugene R. Anderson et al., Liability In- 
surance Coverage for Pollution Claims, 59 Miss. L.J. 699 (1989); Ralf Buckley, 
Framework for Environmental Insurance, 7 ENvTL. & PLAN. L.J. 229 (1990); Joan 
W. Gillespie, Insurers’ Liability Under CERCLA: Shifting Hazardous Waste Site 
Cleanup Costs to the Insurance Industry, 31 Wasu U. J. Urs. & Contemp. L. 259 
(1987); Thomas M. Hamilton & Eric L. Routman, Cleaning Up America: Superfund 
and Its Impact on the Insurance Industry, 41 CPCU J. 172 (1988); Jonathan M. Moses 
& Milo Geyelin, Michigan Backs Insurers on Pollution Issue, WALL Sr. J., Aug. 28, 
1991, at B4; Carol E. Reese & Joseph T. Burke, AIU v. Superior Court: the Califor- 
nia Supreme Court Decides the First of Many Environmental Insurance Coverage 
Disputes, 9 CaL. ReaL Prop. J. 43-4 (1991); Howell A. Burkhalter, Comment, Lia- 
bility for CERCLA Cleanup Costs — Are Insurers the Victims of Judicial Activism?, 
26 Wake Forest L. Rev. 221 (1991); Debi L. Davis, Comment, Insureds Versus 
Insurers: Litigating Comprehensive General Liability Policy Coverage in the CER- 
CLA Arena — A Losing Battle for Both Sides, 43 Sw. L.J. 969 (1990). 

52. Bovard, supra note 5, at 10 (citing Superfund Improvement Act of 1985: Hear- 
ings Before the Comm. on the Judiciary, 99th Cong., 1st Sess. 253 (1985)). 

53. Id. 

54. Id. 

55. Feder, supra note 6, at 1. 

56. Id. 

57. Id. 
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potential liability is unlimited and insurers cannot calculate pre- 
miums with any degree of confidence. 

Superfund’s joint and several liability exacerbates harm to the 
environment. Companies that generate hazardous waste often 
hesitate to clean it up, because they face potential unlimited lia- 
bility. Joint and several liability dampens the incentive for waste 
generators to find new production and waste treatment tech- 
niques. In many cases, dredging up dormant chemicals may 
make a problem worse, because the cleanup spreads toxic waste 
that previously was stationary.*® 

Superfund is unfair because it allocates the cost of cleanup to 
the wrong parties. The persons who have caused the problem 
should be the ones who pay for it. That is the only fair solution. 
But, under Superfund, the hazardous waste generators are not 
the ones who pay — at least not in proportion to the pollution 
they have caused. Heavy polluters often pay the same as — and 
sometimes less than — light polluters.59 


In addition, the present system taxes producers rather than 
polluters.© An equitable system would tax those companies that 
cause a great deal of pollution at a higher rate than those that 
pollute only a little or not at all.61 Such a user-fee approach is 
more equitable because payments are based on the extent to 
which a particular generator has contributed to the problem.* 
But Superfund does not employ a user-fee approach. The 1986 


58. Taylor, supra note 21, at 20. 

59. See supra text accompanying notes 52-54. 

60. Murray L. Weidenbaum, An Economic Approach to Hazardous Wastes, Ad- 
dress to the Annual Chemical Progress Week Luncheon (Mar. 17, 1987), OP 61 
(Center for the Study of American Business, Washington U., St. Louis, Mo.), Mar. 
1987, at 10. All “producers” in an industry are forced to pay, even though some of 
them do not pollute, or pollute very little compared to other companies in the same 
industry. The EPA assesses penalties, which the companies then pay. See id. 

61. The author is not advocating the use of taxation or user fees to solve the 
problem of pollution but merely recognizes that such approaches are more market 
oriented than the command system that is the alternative favored by most environ- 
mentalists and members of Congress. It should be kept in mind that pollution is a 
violation of property rights. If property rights were better defined and protected by 
law, pollution would be much less of a problem. But government does not protect 
property rights when it allows polluters to trespass on the property of others. How- 
ever, a detailed discussion of this point must await another time. 

62. However, it should be pointed out that taxing or fining a polluter increases the 
cost of polluting; it does not always reduce the amount of pollution generated or 
prevent the polluter from polluting in the first place. If the penalty for polluting is 
too low, polluters will not be deterred. See U.S. GENERAL ACCOUNTING OFFICE, 
ENVIRONMENTAL ENFORCEMENT: PENALTIES May Not Recover Economic BEN- 
EFITS GAINED BY VIOLATORS, GAO/RCED-91-166, at 8-9 (June 1991). 
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amendment to Superfund levied a tax on the chemical and oil 
industries. Taxpayers also pick up part of the tab. Companies in 
these industries pay regardless of their culpability. And other 
polluters, including companies in other industries, nonprofit or- 
ganizations like hospitals and universities, municipalities and 
government agencies, often pay nothing, even though they con- 
tribute to the hazardous waste problem. The Department of 
Defense alone generates more hazardous waste than the largest 
five chemical companies combined, yet it often is not asked to 
pay a dime for cleaning up the wastes it has generated.“ 


Another problem with Superfund is that the EPA interprets 
the law so that anyone can be sued who might have contributed 
in any way to the hazardous waste problem,® including a bank 
that lent money to a polluter.66 The community of potentially 


63. See supra text accompanying notes 52-54. 

64. A 1986 General Accounting Office study showed that of 72 federal facilities 
inspected, 33 had violated EPA requirements and 22 had been cited for serious vio- 
lations. Weidenbaum, supra note 60, at 12. Some violators had been out of compli- 
ance for several years. Id. at 13. 

The EPA also is biased in the way it applies joint and several liability to govern- 
ment polluters. While the EPA almost always uses joint and several liability, be- 
cause this approach makes it easier to collect, the EPA sometimes abandons this 
approach when the federal government is involved. See Bovard, supra note 5, at 11 
(citing Superfund Improvement Act of 1985: Hearings Before the Senate Committee 
on the Judiciary, 99th Cong., 1st Sess. (1985))(noting that in one case the EPA al- 
lowed the Air Force to pay for the percentage of waste it contributed to a waste site 
rather than holding it liable for the entire cleanup). 

65. Anne D. Webber, Misery Loves Company: Spreading the Costs of CERCLA 
Cleanup, 42 VaNnb. L. Rev. 1469 (1989). 

66. This fact is causing lenders major problems. The EPA has gone after lenders 
who have foreclosed on the property of hazardous waste generators. The lenders 
are sometimes found liable depending upon the facts and circumstances. In 1990, 
Congressman John L. LaFalce introduced legislation (H.R. 4494) that would relieve 
lenders of liability in situations where the lender has foreclosed. Senator Jake Garn 
introduced similar legislation in the Senate. However, these bills were never passed. 
Mr. LaFalce introduced another bill in 1991 (H.R. 1450) aimed at relieving lenders, 
trustees, and some others of liability for acquiring hazardous waste property, and 
Senator Garn has introduced similar legislation which is presently incorporated into 
a Senate banking bill. See John J. LaFalce, Lending Liability Legislation, MORT- 
GAGE BANKING, July 1990, at 77, 78. At least two other bills aimed at limiting 
Superfund lender liability were referred to House committees and were never 
passed: the Superfund Liability Clarification Act (H.R. 1643), introduced on March 
22, 1991; and the Superfund Equitable Liability and Improved Cleanup Act (H.R. 
5609), introduced by Rep. Owens on July 9, 1992. 

For a discussion of lender liability, see Steven B. Bass, The Impact of the 1986 
Superfund Amendments and Reauthorization Act on the Commercial Lending Indus- 
try: A Critical Assessment, 41 U. Miami L. Rev. 879 (1987); David R. Berz & Peter 
M. Gillon, Lender Liability Under CERCLA: In Search of a New Deep Pocket, 108 
Banxwnc L.J. 4 (1991); Joel R. Burcat, Environmental Liability of Creditors: Open 
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responsible persons is expansive. It is not uncommon for the 
EPA to sue shareholders,® corporate officers,“* parent and suc- 
cessor corporations,® lessors and lessees,” landowners,”! execu- 


Season on Banks, Creditors, and Other Deep Pockets, 103 BANKING L.-J. 509 (1986); 
John J. LaFalce, Lending Liability Legislation, MoRTGAGE BANKING, July 1990, at 
77, 78; Margaret Murphy, The Impact of “Superfund” and Other Environmental Stat- 
utes on Commercial Lending and Investment Activities, 41 Bus. L. 1133 (1986); Philip 
J. Schworer & Catherine M. White, Environmental Problems and Their Effect on 
Lending Institutions, 18 N. Ky. L. Rev. 175 (1991); Timothy R. Zinnecker, Lender 
Liability Under CERCLA and the Fleeting Protection of the Secured Creditor Ex- 
emption, 44 Sw. L.J. 1447 (1991). 

For some leading cases in this area see, In re Bergsoe Metal Corp., 910 F.2d 668 
(9th Cir. 1990)(creditor must be actively involved in management to be liable); 
United States v. Fleet Factors Corp., 901 F.2d 1550 (11th Cir. 1990)(lender liable 
because it had ability to control or influence borrower's operations); Guidice v. BGF 
Electroplating & Mfg. Co., 732 F. Supp. 556 (W.D. Pa. 1989); United States v. Mary- 
land Bank & Trust Co., 632 F. Supp. 573 (D. Md. 1986)(bank that foreclosed and 
held property for more than four years was liable); United States v. Mirabile, 15 
Envtl. L. Rep. (Envtl. L. Inst.) 20,997 (E.D. Pa. 1985)(no liability where bank fore- 
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1032; Dean M. Cordiano & Deborah J. Blood, Individual Liability for Environmen- 
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kamp, Comment, Individual Liability of Corporate Officers, Directors, and 
Shareholders for Violations of Environmental Laws, 14 Onto N.U. L. Rev. 379 
(1987). 
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1988); Idaho v. Bunker Hill Co. 635 F. Supp. 665 (D. Idaho 1986); United States v. 
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tors and trustees,’ and bankrupt estates, regardless of their 
connection with a site. In one case, the EPA sued a scrap re- 
cycler just because its name was in a landfill owner’s address 
book.75 


Aside from the adverse effects of employing joint and several 
liability,’* it is questionable whether the Superfund law ever au- 
thorized its use.7> The language of the law and its legislative his- 
tory do not clearly indicate Congress’ intent that liability should 
be joint and several.” The EPA has been using the joint and 
several liability approach because it is the easy way out and 
courts have been letting them get away with it. 

Superfund harms American competitiveness abroad. Exces- 
sive and costly litigation adds billions of dollars in costs to Amer- 
ican industry. These costs either shrink the bottom line or are 
passed on to consumers in the form of higher prices.77 The Euro- 
pean approach is very different. The European Community’s lia- 


71. See Shore Realty, 759 F.2d at 1032 (property owner strictly liable for release or 
threat of release); United States v. Argent Corp., 21 Env’t Rep. Cas. (BNA) 1354 
(D.N.M. 1984) (landlord liable for tenant cleanup); Sandra E. Marcus, The Price of 
Innocence: Landowner Liability Under CERCLA and SARA, 6 Temp. ENvTL. L. & 
Tecu. J. 117 (1987); Note, The Innocent Too Shall Pay: EPA’s Settlement Policy 
Under CERCLA for De Minimus Landowner Liability, 51 U. Pirr. L. Rev. 727 
(1990). 

72. See Midlantic Nat’l Bank v. New Jersey Dep’t Envtl. Protection, 474 U.S. 517 
(1986); Ohio v. Kovacs, 469 U.S. 274 (1985); Penn Terra, Ltd. v. Department of 
Envtl. Resources, 733 F.2d 267 (1984); Joseph L. Cosetti & Jeffrey M. Friedman, 
Midlantic National Bank, Kovacs and Penn Terra: The Bankruptcy Code and State 
Environmental Law — Perceived Conflicts and Options for the Trustee and State En- 
vironmental Agencies, 7 J.L. & Com. 65 (1987). 

73. Feder, supra note 6, at 6. 

74. Another adverse effect of joint and several liability is that it raises barriers to 
entry into an industry by raising its costs of doing business. With joint and several 
liability, the government, in effect, is turning competitive industries into non-com- 
petitive cartels in which large firms have the advantage because they are the only 
ones who can afford to self-insure. See U.S. GENERAL ACCOUNTING OFFICE, HAz- 
ARDOUs WASTE: IssuES SURROUNDING INSURANCE AVAILABILITY, GAO/RCED- 
88-20, at 34-35 (Oct. 1987); see also Yandle, supra note 8, at 761. Economic regula- 
tion often raises barriers to entry and limits competition, thus creating a cartel effect 
that favors large, presently existing firms. For a discussion of this point as applied to 
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Theory of Environmental Quality Regulation, 25 J.L. & Econ. 99 (1982). 

75. See Liability Under Cercla: After a Decade of Delegation, the Time is Ripe for 
Legislative Reform, 17 Outo N.U. L. Rev. 165, 192-93 (1990). 

76. See id. 
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also is probably costing jobs — 30,000 a year in the chemical industry alone, and 
perhaps one million in related industries. See Copulos, Superfund Extension, supra 
note 2, at 9. 
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bility system, based on the “polluter should pay” principle, is 
more predictable and clearly defined.” Punitive damages are 
practically unheard of, and insurance companies are not afraid to 
issue policies to cover risk, because they know what the risks are. 
This predictability reduces companies’ production costs, since 
they can buy coverage at reasonable rates. Furthermore, this 
certainty allows companies to allocate their resources to their 
most productive uses, something American companies cannot do 
under the present regime. The long-term effect of these differ- 
ences between the American and European approaches is bound 
to weigh heavily against American business. 

The proposals that have been made to reform Superfund are 
not adequate and may even make problems worse.7? Some in- 
surance companies are proposing a quasi no-fault system® to be 
administered by the federal government and paid for by industry. 
This quasi no-fault system would be unfair.8! Rather than forc- 


78. For a comparison of the U.S. and EEC approaches, see George L. Freeman, 
Jr. & Kyle E. McSlarrow, The Proposed European Community Directive on Civil 
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Eur. L. Rev. 407 (1987); Antonio Vercher, The Use of Criminal Law for the Protec- 
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See Clean Sites Inc., Making Superfund Work: Recommendations to Improve Pro- 
gram Implementation 5-16 (Jan. 1989) (unpublished manuscript, on file with the 
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80. See AMERICAN INTERNATIONAL GROUP ET AL., PuTTING CLEANUP FIRST: 
THE NATIONAL ENVIRONMENTAL TRust Funo (June 1991). 

81. This plan would have all businesses that contribute waste pay for old site 
cleanups without regard to the extent of their contribution to the problem. Another 
inequity of this plan is that businesses are responsible for only part of the hazardous 
waste problem. Various governmental agencies and nonprofit organizations have 
also contributed a substantial percentage of the total hazardous waste that needs to 
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TERNATIONAL GROUP ET AL., supra note 80, at 4. The breakdown of potentially 
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ing the perpetrators of hazardous waste to pay the full cost, a no- 
fault plan would spread the cost to polluters and non-polluters 
alike, in effect subsidizing hazardous waste perpetrators at the 
expense of clean companies and the general public. With no pen- 
alty for continuing to generate hazardous waste, companies 
would have no incentive to “clean up their act” or find more effi- 
cient ways to process their waste products.82 Also, arguably, 
tripling the EPA budget — which this plan proposes — merely 
triples the amount of money available for the EPA to waste.83 


III. 
WHAT SHOULD TAKE SUPERFUND’S PLACE? 


In addressing the nation’s hazardous waste problem, Congress 
and the state legislatures should seriously consider a free market 
approach firmly based on property rights. Although ground- 
water pollution is perhaps the worst result of hazardous waste,®5 
the concept of property rights in groundwater has been practi- 
cally abandoned.8 Yet the property rights approach has been 


PRPs? (1991) (citing U.S. ENVIRONMENTAL PROTECTION AGENCY, SUPERFUND: 
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82. The proposed quasi no-fault system would tax businesses to pay only for the 
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J. Envi. L. 153 (1988); Zach Willey & Tom Graff, Federal Water Policy in the 
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successful in the past in establishing both oil and water rights.87 
Local governments could grant groundwater deeds that give pri- 
vate owners interests in groundwater. After these property 
rights are established, owners will be able to defend their rights 
in groundwater just like other kinds of property, making pol- 
luters liable for damages. Once groundwater is regarded as a pri- 
vately-owned asset rather than a commonly-owned free good, 
generators of hazardous waste will be much more hesitant to 
dump their wastes onto someone’s property.®8 


If Congress should be involved at all, it should aim to repeal 
any laws®? that make it more difficult to file individual and citi- 
zen suits® against polluters. Perhaps Congress also should pass 
laws that make it easier for individuals and businesses to sue any- 
one who has infringed their property rights. Once private parties 
have solid standing to sue for property damage, federal, state or 
local governments will not need to be involved because individu- 
als and businesses will be capable of protecting their own inter- 
ests. What individuals and businesses need are clearly defined 
property rights so that courts will know what interests are being 
infringed. The common-law nuisance suit is ideal for defending 
against environmental degradation of private property, but nui- 
sance law will not be useful until property rights are clearly de- 
fined and individuals are permitted by law to file suits for 
environmental infringement of those property rights. 


The property rights approach to environmental problems has 
been used in the western United States with a great deal of suc- 
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cess.9! If a similar approach were taken to groundwater pollu- 
tion,’ there would be little need for federal involvement or for 
laws like Superfund, which has been a total failure. The environ- 
ment would benefit, and taxpayers and businesses would not 
have to continue paying billions of dollars for a program that has 
failed to do what it set out to do — improve the environment. 

A decade has passed since Superfund became law. The 1986 
amendments, while intended to fix some of Superfund’s 
problems, have probably made things worse.” Superfund has 
failed, and the law is too structurally flawed to be repaired by 
further amendments. Superfund does more damage with each 
passing month. Outright repeal is called for — the sooner the 
better. After Superfund is repealed, Congress should take a hard 
look at what it wants to accomplish, then determine how best 
that should be done. 
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